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UK - Recent Cases 

 

INDEMNITY COSTS DEPENDENT 
UPON PARTIES' CONDUCT 

At trial, Total was found liable to the 
claimants and not entitled to a 
contractual indemnity from the other 
defendants.  The claimants made a 
claim for full indemnity costs against 
Total.  The court held that on the 
issue of foreseeability (which was 
abandoned by Total), the withdrawal 
of an allegation does not of itself 
constitute a recognition that the 
point was hopeless Realistic 
concessions of arguable points of 
law or fact are to be encouraged 
and should not as routine be met 
with applications for indemnity costs.  
On the issue of negligence (which 
was admitted by Total), the judge 
ordered indemnity costs up to the 
point when Total's admission of 
negligence was fully confirmed. 

Colour Quest Limited and others 
v Total Downstream UK plc and 
others 

High Court, Queen's Bench 
Division, Commercial Court 

Steel J 

22 April 2009 

 

INSURANCE PREMIUM TAX NOT 
PAYABLE 

The High Court has held that the 
arrangement and administration fee 
charged by an insurance 
intermediary is not subject to 
insurance premium tax if it can be 
shown that the fee was paid under a 
contract between the insurance 
intermediary and the insured which 
was separate to the contract of 
insurance.  

Homeserve Membership Limited v 
Revenue and Customs 
Commissioners 

High Court, Chancery Division 

Blackburne J 

18 June 2009 

DISHONEST INSURANCE CLAIM 
GIVES RISE TO INDEMNITY 
COSTS 

Insurers refused Quarcoo's claim 
under a motor policy on the basis 
that it was dishonest.  At first 
instance, Quarcoo was found to 
have been dishonest and to have 
lied in its pleadings and witness 
statement.  The judge refused 
indemnity costs on the basis that it 
was not out of the "norm" for 
claimants to bring dishonest claims.  
The appeal was allowed as the 
judge has misdirected himself in 
construing the "norm" as being a 
situation the court encountered on a 
regular basis.  When considering the 
dishonest conduct, the judge should 
have been inclined to mark his 
disapproval by making an order for 
indemnity costs.  Waller LJ 
commented that he would have "no 
hesitation in saying that, where 
insurers establish that a claim has 
been brought dishonestly, they 
should on the whole be entitled to 
an order for indemnity costs not just 
because of the extra costs they may 
incur in defending such a claim… 
but so that others are discouraged". 

Quarcoo v Esure Services Limited 

Court of Appeal, Civil Division 

Waller, Longmore, Richards LJJ 

28 April 2009  

PAYMENT BY INSURERS OF A 
CONSTRUCTIVE TOTAL LOSS 
AND SALVAGE - INSUFFICIENT 
TO IMPLY ELECTION TO TAKE 
OVER INTEREST IN VESSEL  

The first defendant owned a dredger 
declared a constructive total loss 
("CTL").  Notice of abandonment 
was served and was declined by 
underwriters who paid the full 
amount of the CTL and salvage 
costs.  Ownership of the vessel 
therefore continued to rest with the 
first defendant who sold the wreck to 
an associated company for 
US$1,000.  Underwriters objected to 
the sale on grounds that payment of 
the CTL and salvage costs created 
an equitable lien in their favour.  The 
Admiralty Court disagreed stating 
that sections 63 and 79 of the 
Marine Insurance Act 1906 required 
express election to take over 
interest in the vessel and there was 
no reason for equity to intervene to 
secure underwriters' position whilst 
they took further time to decide 
whether they wished to assume 
ownership. 

Dornoch Ltd and others v 
Westminster International BV and 
others 

Queen's Bench Division, 
Admiralty Court 

Tomlinson J 

29 April 2009 
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Continued… 
 
 

ATE INSURANCE POLICY 
DISCLOSABLE IN CERTAIN 
CIRCUMSTANCES 

The claimants obtained a group 
litigation order ("GLO") against the 
defendant.  The defendant was 
concerned about the claimants' 
ability to meet its costs should they 
be unsuccessful at trial and so 
applied for disclosure of the 
claimants' after the event ("ATE") 
insurance policy.  The court granted 
the application on the basis that the 
ATE policy had been mentioned in 
two of the claimants' witness 
statements; was not covered by 
litigation privilege; and was clearly 
relevant to the litigation.  The court 
concluded that the question of 
whether an ATE policy was 
disclosable depended upon the 
facts and particular reasons of the 
application.  It noted that 
considerations arising on an 
application for disclosure of an ATE 
policy may be different to those 
arising in relation to a conventional 
liability policy. 

Barr and others v Biffa Waste 
Service Limited and others 

High Court, Queen's Bench 
Division, Technology and 
Construction Court 

Coulson J 

15 May 2009 

INSURANCE COMPARISON 
WEBSITE ALLOWED TO CHARGE 
COMMISSION EXEMPT FROM 
VAT 

The claimant ran an on-line 
insurance comparison website 
providing on-line referral or 
introductory services.  The website 
led potential customers to insurers 
with a view to customers entering 
into contracts of insurance.  The 
claimant received commission from 
insurers if insurance contracts were 
entered into but argued that the 
commission it received should be 
VAT exempt.  The court found that 
the claimant's service of introducing 
or referring potential customers to 
insurers was exempt from VAT.  The 
services of the claimant did not 
constitute advertising, promotional 
or similar services (excluded from 
the VAT exemption).  The essential 
difference between advertising and 
introducing is that advertisers 
promote a product but introducers 
go further by giving information that 
enables customers to access a 
supplier.   

Insurancewide.com Services Ltd 
v HM Revenue & Customs 

High Court, Chancery Division 

Evans-Lombe J 

15 May 2009 

JOINING UNDERWRITERS TO 
PROCEEDINGS 

An insurance broker allegedly failed 
to obtain the insurance policy it was 
instructed to obtain.  At trial the 
broker raised two defences: the 
claimant had not suffered a loss 
because: 

·  the insurance policy could be 
rectified; and  

·  on its true construction, the 
policy provided the claimant with 
the insurance requested.   

In respect of both arguments the 
broker sought to join the 
underwriters to the proceedings.  
The judge held that the underwriters 
should not be joined - the 
rectification argument was so weak 
that underwriters should not be 
joined and as to construction it was 
undesirable to join the underwriters.  
The broker appealed.  The Court of 
Appeal held that the judge had erred 
in his decision not to join the 
underwriters.  Underwriters should 
be joined to the proceedings so that 
issues of rectification and 
construction could be fully litigated 
between all parties and all parties 
could be bound. 

Dunlop Haywards (DHL) Limited 
and Another v Erinaceous 
Insurance Services Limited 

Court of Appeal, Civil Division 

Rix, Wilson LJJ and Sir Peter 
Gibson 

28 April 2009  
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LOCAL AUTHORITY UNABLE TO 
BECOME MEMBER OF A 
MUTUAL INSURANCE COMPANY  

Brent London Borough Council 
("BLBC"), along with other London 
Borough Councils ("LBCs"), 
established the London Authorities 
Mutual Limited ("LAML") and 
awarded insurance contracts to 
LAML without a tender process.  
Risk Management Partners Ltd 
("RMPL"), a commercial insurer, 
challenged BLBC's power to 
become a member of a mutual and 
sought damages for breach of the 
Public Contracts Regulations 2006.  
RMPL were successful at first 
instance and BLBC appealed.  The 
Court of Appeal, dismissing the 
appeal, held that the powers 
granted to LBCs by section 2 of the 
Local Government Act 2000 (the 
power to “do anything which they 
consider is likely to achieve … the 
promotion or improvement of the 
economic … or … social well-being 
of their area”) did not permit LBCs to 
become members of a mutual which 
involved assuming a direct exposure 
to the losses of others. 

Brent London Borough Council v 
Risk Management Partners Ltd 

Court of Appeal, Civil Division 

Pill LJ, Moore-Bick LJ, Hughes LJ 

9 June 2009 

OCCUPIER’S LIABILITY – DUTY 
TO GUARD AGAINST EXISTENCE 
OF DANGER 

The case concerned the death of a 
two and a half year old boy who 
escaped his parents and drowned in 
a pond in the defendant’s holiday 
park.  The parents claimed that the 
holiday operator was in breach of its 
duty of care in failing: 

·  to have a higher barrier around 
the pond; and  

·  to draw attention to the location 
of ponds in the park.   

The Court of Appeal held that the 
operator was not at fault.  The 
barrier complied with guidance given 
by environmental health officers and 
any parent would have known that 
the site held a number of dangers to 
an unaccompanied child.  There 
was no express obligation on the 
operator to draw attention to the 
exact location of those dangers. 

Marsden (Representative of the 
estate of Marsden, deceased) v 
Bourne Leisure trading as British 
Holidays 

Court of Appeal, Civil Division 

Moses LJ, Stanley Burnton LJ 
and Elias LJ 

13 July 2009 �  
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UK - Regulatory and Legislative Developments 

PAYMENT PROTECTION 
INSURANCE: COMPETITION 
COMMISSION CONSULTS ON 
DRAFT ORDER TO IMPLEMENT 
REMEDIES  

The Competition Commission ("CC") 
has announced that it has published 
a draft order for consultation setting 
out how measures to introduce 
competition into the Payment 
Protection Insurance ("PPI") market 
will be implemented.  The measures 
were outlined when the CC 
published its final report into PPI in 
January this year, concluding that 
businesses that offer PPI alongside 
credit face little or no competition 
when selling PPI to their credit 
customers.  To address the lack of 
competition, the CC announced its 
intention to introduce a package of 
measures to bring competition in the 
market including: 

·  a prohibition on the sale of PPI 
during the sale of the credit 
product and for seven days 
afterwards 

·  a prohibition on single-premium 
policies 

·  personal PPI quotes, annual 
reviews and other measures to 
make sure that improved 
information is available to 
consumers to make it easier for 
them to compare and search for 
products and switch policies at a 
later point. 

Although the CC’s decision and 
proposed measures have since 
been appealed to the Competition 
Appeal Tribunal ("CAT") by 
Barclays, the CC says that it has 
started consultation on the detailed 
implementation of the changes to 
enable it to move quickly once the 
appeal is finalised and it has 
considered the CAT’s judgment.  
The appeal hearing takes place from 
7-10 September. 

"VISION FOR THE INSURANCE 
INDUSTRY IN 2020": IIWG 
REPORT  

The Insurance Industry Working 
Group ("IIWG") was asked by the 
Chancellor of the Exchequer to 
consider ways of enhancing the role 
of the UK insurance industry in view 
of the medium to long-term 
challenges and opportunities facing 
the sector.  HM Treasury has now 
published the report of the IIWG in 
which the IIWG has agreed a vision 
for the insurance industry in 2020.  It 
wants the UK to be "the leading 
global insurance centre with an 
unsurpassed reputation for 
excellence, a deep and constructive 
relationship with its customers and a 
close and effective partnership with 
the Government".  The report sets 
out recommendations which are 
designed to achieve the following: 

·  establishing a more customer-
focused approach to increase 
customers’ confidence and trust 
in the insurance industry, and a 
greater awareness of their own 
personal responsibility 

·  offering a broad choice of risk 
management solutions, which 
are competitively priced and 
provide customers with the 
products they need 

·  acting in partnership with the 
Government to explore options 
to increase savings and 
protection provision and to help 
consumers manage financial 
distress in their daily lives 
caused by accidents, ill-health or 
old age 

·  encouraging capital flows into 
the UK insurance industry by 
ensuring its competitive position 
in the global marketplace is 
maintained and enhanced, and 
that capital can earn a 
competitive return. 

PAYMENT PROTECTION 
INSURANCE: ADVICE TO CLAIMS 
MANAGEMENT BUSINESSES 
REFERRING PPI DISPUTES TO 
THE FOS  

In April 2009 the Financial 
Ombudsman Service ("FOS") 
published a letter to claims 
management businesses who refer 
to the FOS complaints about 
Payment Protection Insurance 
("PPI") asking for assistance to help 
ensure all cases referred to them 
are handled fairly and as efficiently 
as possible, which in some cases, 
would mean a change of approach 
by claims management businesses.  
The Ministry of Justice’s ("MoJ") 
Claims Management Regulation 
Monitoring and Compliance Unit has 
issued a letter to some businesses 
known to operate in this particular 
sector, and has now published the 
letter as a guide to businesses 
acting on behalf of consumers who 
may have been mis-sold PPI.  The 
letter further details areas where 
businesses may need to review their 
practices and warns that failing to 
meet these requirements may 
constitute a breach of the MoJ’s 
Conduct of Authorised Persons 
Rules 2007.  These Rules, which 
apply to the conduct of regulated 
claims management services from 
the date of authorisation by the MoJ 
of a claims management firm, 
require claims management firms to 
act responsibly and ensure that the 
service they provide meets clients' 
needs.  �  
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US - Recent Cases 

ARBITRATION CLAUSE 
SURVIVES ASSIGNMENT OF 
REINSURANCE CLAIMS BY 
LIQUIDATOR 

A federal district court rejected an 
argument that reinsurance 
arbitration clauses are not 
enforceable against a company that 
takes an assignment of claims from 
a state liquidator.  The plaintiff 
accepted an assignment of certain 
reinsurance proceeds as part of a 
settlement of claims against its 
insolvent insurer.  After a dispute 
arose over the reinsurance, the 
assignee sued the reinsurers and 
the reinsurers moved to compel 
arbitration.  The assignee argued it 
was not required to arbitrate 
because the liquidator who assigned 
the claim could not have been 
required to arbitrate.  The court 
disagreed, because the liquidator's 
right not to arbitrate arose from a 
law giving state courts exclusive 
power over liquidations.  The court 
said the liquidator could not have 
assigned the right not to arbitrate, 
but even if it could have there was 
no evidence the liquidator actually 
did so. 

B.D. Cooke & Partners v Certain 
Underwriters at Lloyd's 

US District Court for the Southern 
District of New York 

31 March 2009 

CLEAN-UP COSTS ALLOCATED 
ONLY TO INSURERS OF SINGLE 
INSURED 

A state appeals court held that 
where a contaminated property had 
more than one owner during the 
contamination period, clean-up 
costs should be allocated between 
only those insurers that provided 
coverage to the same named 
insured.  One insurer argued that 
liability for clean-up costs should be 
pro-rated amongst the insurers 
providing coverage over the entire 
period of contamination, regardless 
of who owned the property over that 
time.  Under the prevailing law 
regarding allocation of clean-up 
costs, costs are pro-rated between 
each insurer that covered the 
property during the period of 
contamination.  Interpreting and 
extending this precedent, the court 
held that such allocation was only 
intended to be between insurers for 
the insured who owned the property 
at the time the contamination was 
discovered. 

Franklin Mutual Insurance Co. v 
Metropolitan Property & Casualty 
Insurance Co. 

New Jersey Superior Court 

17 April 2009 

RECEIVER HAS POWER TO 
DEMAND RECORDS FROM 
BERMUDA COMPANY 

A state appeals court ruled that a 
state regulator investigating an 
insurer's insolvency may demand 
records from a foreign third party.  
The regulator, acting as receiver of 
several insolvent insurers, 
demanded that an insurance holding 
company in Bermuda turn over 
records that might shed light on the 
cause of the insolvency.  The 
foreign reinsurer argued it was not 
required to respond, since it was not 
subject to the state insolvency 
statute.  The court disagreed, noting 
that the law allows the insurance 
department to seek evidence even 
from entities who did not exercise 
control over the insurer.  Nor, the 
court found, did the law exempt 
foreign companies; if it did, 
companies could avoid investigation 
by forming an offshore company and 
placing their records in that 
company's hands. 

Everest Re Group, Ltd. v 
Department of Financial Services 

Florida Court of Appeal 

24 April 2009  
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STATE LAW DOES NOT BAR 
SUIT BY UNAUTHORISED 
INSURER AGAINST ITS 
REINSURER 

A state court of appeals held that an 
unauthorised insurer is not barred 
from bringing suit against its 
reinsurer.  The insurer, who 
purportedly lacked a state certificate 
of authorisation, settled claims with 
its insured.  The insurer brought suit 
when the reinsurer refused to 
indemnify it for the claims.  The 
reinsurer argued that it could not be 
sued, because state law prohibits 
suits by unauthorised insurers on 
insurance transactions.  The court 
found the statute inapplicable 
because the insurer was actually the 
insured, in the context of a 
reinsurance transaction, and 
because the purchase of 
reinsurance was not "transacting 
insurance" within the meaning of the 
statute.  The court also held that the 
suit did not arise out of the 
unauthorised insurance, because it 
solely concerned the reinsurance 
contract. 

Advantage General Insurance Co. 
v KLKN/QBE International 

Florida Court of Appeal 

29 April 2009 

RELEASE OF CLAIMS DOES NOT 
BAR INSURER'S CLAIM FOR 
DEFENCE CONTRIBUTION  

A state appeals court ruled that an 
insurer must contribute to defence 
costs, even though it had been 
released from liability for future 
asbestos claims under a settlement 
with its insured.  After the 
settlement, the insured was named 
in hundreds of suits, and another 
non-settling insurer sued for 
contribution.  A trial court found the 
settling insurer liable for 87.4% of 
defence costs, holding that it had an 
equitable duty to pay its share.  The 
appeals court agreed, noting that 
contribution amongst insurers is 
founded on equitable principles and 
that a contractual settlement with 
the insured does not affect insurer's 
rights. 

Employers ins. Co. of Wausau v 
Pacific Employers Ins. Co. 

California Court of Appeal 

18 May 2009 

ASBESTOS REORGANISATION 
PLAN VIOLATED INSURERS' 
RIGHTS 

A bankruptcy judge rejected a 
manufacturer's reorganisation plan, 
finding that the settlements dealing 
with asbestos claims violated 
insurers' rights, and were neither 
reasonable nor in good faith.  The 
debtor's insurance policies gave 
insurers the right to defend and 
settle claims, barred voluntary 
payments by the insured, and 
required the insured's co-operation.  
Because the plan did not allow the 
insurer to consent to any settlement, 
the court found, it violated 
Pennsylvania law.  The court also 
found the proposed settlement 
unreasonable, considering the 
weakness of the claims and the 
debtor's inability to pay without 
insurance, and not in good faith 
because there was evidence of 
collusion between the debtor and 
the claimants.  As the debtor had 
failed to present a confirmable 
reorganisation plan after six years 
and five attempts, the court ordered 
it liquidated. 

In Re Skinner Engine Co.  

US Bankruptcy Court for the 
Western District of Pennsylvania 

26 May 2009 
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EXPECTED INJURY EXCLUSION 
BARS INDEMNITY FOR 
MISREPRESENTATION 

A federal district court held an 
insurer not liable to its insured for 
fraudulent conduct.  A state court 
jury found that the insured made 
intentional misrepresentations 
regarding the construction of a 
residential home and awarded 
damages for toxic mould arising 
from the construction defect.  The 
insurer sought to avoid coverage, 
arguing that liability was excluded 
under the "expected or intended 
injury" policy provision.  The plaintiff 
in the fraud action argued that the 
insured did not expect the injury 
because the medical community 
was largely ignorant of the 
harmfulness of toxic mould at that 
time.  The court held that state law 
did not require that the insured 
foresee the precise nature or scope 
of the injury, so long as some harm 
was expected. 

Assurance Co. of American v 
Continental Development & 
Construction Inc. et al 

US District Court for the Middle 
District of Tennessee 

8 June 2009  

COURT CANNOT COMPEL US 
TESTIMONY FOR LONDON 
ARBITRATION 

A federal trial court in Chicago 
refused to order a former employee 
of an insurance and reinsurance 
company to testify in a London 
arbitration.  A party to the arbitration 
requested that the former employee 
be required to sit for a deposition 
under a federal statute permitting 
US courts to order testimony in 
support of a "proceeding in a foreign 
or international tribunal."  The court 
said it had no power to order such 
testimony, because a private 
arbitration panel is not a "foreign or 
international tribunal" as required by 
the statute.  In reaching this 
conclusion, the court disagreed with 
the majority of courts that have 
found the statute broad enough to 
encompass arbitrations. 

In Re An Arbitration in London, 
England Between Norfolk 
Southern Corp. et al and Ace 
Bermuda, Ltd. 

US District Court for the Northern 
District of Illinois 

15 June 2009 

SHAREHOLDERS OF INSURER 
CANNOT SUE CO-
CONSPIRATORS IN DERIVATIVE 
SUIT 

A state court in Delaware found that 
the doctrine of in pari delicto (in 
equal fault) prevented shareholders 
from suing the company's co-
conspirators, where the company 
was a willing participant in the illegal 
acts.  Shareholders filed a derivative 
suit alleging a conspiracy between 
the company, brokers, and other 
insurance companies to rig bids and 
write sham reinsurance contracts.  
The shareholders argued that the 
company should be able to sue the 
co-conspirators despite its own 
participation, because the 
company's managers took the illegal 
acts for their personal interest.  The 
court noted that fiduciaries often 
promote their personal interests 
when acting for the corporation, and 
that derivative suits are barred by 
the in pari delecto doctrine except 
where the managers totally 
abandoned the corporation's 
interests. 

American International Group Inc. 
v Maurice R. Greenberg and 
Howard I. Smith 

Delaware Chancery Court 

17 June 2009  
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LATE NOTICE EXCUSED WHERE 
INQUIRY BY INSURER WOULD 
HAVE REVEALED EXPOSURE 

A state appellate court held that 
insurers were obliged to contribute 
to defence costs starting from the 
time when a diligent inquiry would 
have put them on notice of another 
insurer's claim for equitable 
contribution.  The policyholder gave 
notice of the claim, but due to the 
age of the policies the insurers had 
difficulty retrieving them.  The 
insurers argued that contribution 
was not required for costs incurred 
before they had actual notice of the 
policies issued to the insured.  The 
appellate court disagreed and found 
that the insurers had constructive 
notice of the insurer's claim for 
equitable contribution years earlier, 
because a diligent inquiry would 
have revealed their potential 
exposure. 

OneBeacon America Insurance 
Co. v Fireman's Fund Insurance 
Co. et al 

California Court of Appeal 

24 June 2009 

DIRECT ACTIONS AGAINST 
INSURERS BARRED BY 
SETTLEMENT TRUST PLAN OF 
MANUFACTURER 

The Supreme Court held that direct 
suits against insurers were barred 
by the terms of an asbestos 
settlement trust established during 
the insured's bankruptcy 
reorganisation in 1986.  The 
settlement barred claims "based on, 
arising out of or relating to" the 
manufacturer's insurance policies.  
After some claimants sued the 
insurer directly for bad faith actions, 
the court that approved the original 
settlement entered an order 
clarifying that the new suits were 
barred by the 1986 order.  An 
appeals court reversed, on the 
grounds that the bankruptcy court 
was without power in 1986 to bar 
claims arising from the insurers' own 
actions.  The Supreme Court 
reversed.  The court found that the 
plain terms of the 1986 order barred 
the suit, and that the appeals court 
was wrong to re-examine the 
original court's jurisdiction more than 
20 years after the order was 
entered. 

Travelers Indemnity Co. et al v 
Bailey et al 

US Supreme Court 

18 June 2009 

APPEALS COURT INTERPRETS 
MANIFEST DISREGARD 
DOCTRINE UNDER FAA 

A federal appeals court interpreted 
the manifest disregard of law 
doctrine according to the statutory 
grounds listed in the Federal 
Arbitration Act, as suggested in the 
Supreme Court's decision in Hall 
Street Associates v Mattel.  The 
court said arbitrators exceed their 
powers when they display a 
manifest disregard of law, making 
the award subject to attack under 
section 10 of the Federal Arbitration 
Act.  The proper focus, the court 
said, is on the panel's conduct, not 
its interpretation of the law.  A panel 
does not manifestly disregard the 
law if it makes an error of law, but 
must do something further, such as 
intentionally rejecting controlling 
legal precedent. 

Bosack v Soward 

US Court of Appeals for the Ninth 
Circuit 

23 July 2009 �  
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US - Regulatory and Legislative Developments 
US Federal Developments 

THE OBAMA ADMINISTRATION'S 
COMPREHENSIVE FINANCIAL 
REGULATORY REFORM PLAN 

On 17 June 2009, the Obama 
Administration unveiled its 
comprehensive regulatory reform 
plan for the financial services 
industry 
(http://www.financialstability.gov/roa
dtostability/regulatoryreform.html).  
The plan proposes some fairly 
significant changes to the regulation 
of financial services in the US, 
including broad new systemic risk 
regulation of financial services at the 
federal level, federal powers for 
"resolution" of any major troubled 
financial companies whose failure 
would pose a risk to the financial 
system, new regulations for hedge 
fund advisers and over-the-counter 
derivatives, and a new federal 
consumer protection agency for 
financial products and services.  To 
effectuate this plan, the Obama 
Administration has introduced 
various bills in Congress.  However, 
the legal and regulatory changes 
that might ultimately result remain to 
be seen.   

NON-ADMITTED AND 
REINSURANCE REFORM ACT OF 
2009 

The Non-admitted and Reinsurance 
Reform Act of 2009 was introduced 
in the US House of Representatives 
on 22 May 2009 and in the US 
Senate on 25 June.  Similar to bills 
that failed to pass in the US 
Congress in recent years, the 
proposed legislation would establish 
national standards for states' 
regulation of surplus lines and 
reinsurance, a uniform system of 
surplus lines premium tax allocation 
and remittance, sufficiency of 
compliance with a single state's 
regulations on multi state surplus 
lines risks, and direct access to the 
surplus lines market for 
sophisticated commercial buyers.  
The Bill is at very early stages of the 
legislative process. 

INSURANCE INDUSTRY AND THE 
REGULATORY REFORM PLAN 

For the insurance industry, the 
Obama Administration's plan 
proposes relatively limited direct 
federal regulatory changes at this 
time and instead leaves intact the 
US state based regulation of 
insurance.  However, large 
insurance companies may become 
subject to federal systemic risk 
regulation and oversight including 
under the new federal resolution 
powers for systemically-risky 
financially troubled companies.  In 
addition, the plan seeks to promote 
"national coordination in the 
insurance sector" through the 
creation of the Office of National 
Insurance within the US Treasury.  
Although the plan does not 
otherwise call for direct federal 
regulation of insurance, it highlights 
the issues that arise from the 
fragmented US state-based 
regulation of insurance and leaves 
open the possibility of greater 
federal regulation of insurance in the 
future. 

NATIONAL ASSOCIATION OF 
REGISTERED AGENTS AND 
BROKERS REFORM ACT OF 2009 

The National Association of 
Registered Agents and Brokers 
Reform Act of 2009 was introduced 
in the US House of Representatives 
on 21 May 2009.  Similar to 
legislation that passed in the US 
House previously but did not get a 
vote in the Senate, the Bill would 
create a national organization for 
establishing a uniform set of 
licensing, continuing education and 
other insurance producer standards 
that would apply in all the states in 
which the member producers 
conduct business; however, states 
would retain the right to licence, 
supervise, discipline and impose 
licensing fees for insurance 
producers.  The Bill is at very early 
stages of the legislative process.    

ORIGINAL HOLDERS OF LIFE 
INSURANCE CONTRACTS 

A recent IRS ruling provides that the 
original holder of a life insurance 
contract who surrenders it for cash 
surrender value recognizes ordinary 
income reduced by a tax basis equal 
to total premiums paid.  If the 
original holder instead sells the 
contract, his tax basis equals only 
that portion of premiums paid that 
was not expended for ongoing 
insurance protection prior to sale.  
The recognised sale proceeds are 
ordinary income to the extent a 
surrender of the policy would 
produce ordinary income; the 
remainder is capital gain.  Sales of 
term-life insurance contracts without 
surrender value give rise to capital 
gain. 
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OVER-THE-COUNTER 
DERIVATIVES MARKETS ACT OF 
2009 

On 11 August 2009, the Obama 
Administration delivered to the US 
Congress the proposed “Over-the-
Counter Derivatives Markets Act of 
2009"(http://www.financialstability.g
ov/docs/regulatoryreform/titleVII.pdf) 
for the regulation of credit default 
swaps and other over-the-counter 
("OTC") derivatives.  It will require 
central clearing and trading of 
standardised OTC derivatives; 
require higher margin and capital 
requirements for non-standardised 
derivatives; make data about 
transactions and open positions of 
market participants available to 
federal agencies and aggregated 
data on open positions and trading 
volumes to the public; and extend 
federal regulation to all OTC 
derivative dealers and other major 
market participants.  It remains 
uncertain whether the proposed 
legislation and the Obama 
Administration's other proposals for 
financial regulatory reforms will pass 
and, if so, in what form. 

PURCHASERS OF TERM-LIFE 
INSURANCE CONTRACTS 

A recent IRS ruling provides that, 
upon maturity of a term-life 
insurance contract purchased on the 
secondary market, the purchaser 
recognizes ordinary income equal to 
the excess of:  

·  death benefit received over  

·  consideration and monthly 
premiums paid by purchaser.   

On a sale of the contract to an 
unrelated party, purchaser 
recognizes capital gain equal to the 
excess of: 

·  amount realised over  

·  consideration and monthly 
premiums paid by purchaser.   

Additionally, the death benefit of a 
life insurance policy written by a US 
insurer on the life of a US person is 
US source income subject to 
withholding.  

DISALLOWANCE OF 
DEDUCTIONS FOR CERTAIN 
REINSURANCE PREMIUMS PAID 
TO AFFILIATES 

A recent bill introduced in the US 
House proposes to disallow 
deductions for certain reinsurance 
premiums that are paid by a US 
non-life insurance company to its 
foreign affiliate (but which are not 
Subpart F income or otherwise 
subject to federal income tax in the 
hands of the foreign affiliate).  The 
disallowance applies to the excess 
of the company's ceded premiums 
over an "industry average" for 
premiums to non-affiliates (to be set 
by the US Treasury).  Foreign 
affiliates may be permitted to elect 
to treat such premiums as 
"effectively connected income" 
subject to federal income tax in the 
hands of the foreign affiliate.   
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NAIC'S SOLVENCY 
MODERNIZATION INITIATIVE (EX) 
TASK FORCE 

The Solvency Modernization 
Initiative (EX) Task Force of the 
National Association of Insurance 
Commissioners ("NAIC") is 
continuing its efforts to coordinate 
NAIC's solvency modernisation 
efforts.  At the NAIC Summer 2009 
National Meeting and since then, the 
task force, including the Group 
Solvency Issues Working Group that 
the task force oversees, has been 
evaluating changes that may be 
needed to the Holding Company 
Model Act as a result of the existing 
model's limitations identified during 
the ongoing economic crisis as well 
as international initiatives for group-
wide supervision.   

NAIC REINSURANCE (E) TASK 
FORCE  

On 27 July 2009, the NAIC's 
Reinsurance (E) Task Force 
exposed a revised draft of the 
"Reinsurance Regulatory 
Modernization Act of 2009," which is 
the task force's draft federal 
legislation for the implementation of 
the NAIC's reinsurance regulatory 
modernization framework proposal 
that was adopted last year.  The 
revised draft can be found at:   

(http://www.naic.org/documents/com
mittees_e_reinsurance_draft_09072
7_reinsurance_reg_act.doc) 

The task force solicited public 
comments on the revised draft until 
17 August and is now in the process 
of considering those comments.    

VERMONT'S CHANGES TO 
CAPTIVE INSURERS LAW 

Vermont has enacted legislation to 
attract offshore captives wishing to 
relocate to the state, which is 
already the largest captive 
insurance domicile in the US and 
the second largest in the world in 
terms of gross written premium.  
Among other things, the legislation: 

·  streamlines the process for the 
corporate reorganization of a 
foreign captive company into a 
Vermont captive company;  

·  allows Vermont captives to use 
their foreign parent's financial 
accounting methods; and  

·  creates a “premium tax holiday” 
for new captive firms licensed in 
Vermont after the legislation 
takes effect and until 31 
December 2010, by providing a 
US$7,500 credit.  

NAIC'S CAPITAL AND SURPLUS 
RELIEF (E) WORKING GROUP 

The NAIC's Capital and Surplus 
Relief (E) Working Group is 
continuing to co-ordinate with other 
NAIC groups and committees to 
analyse and assess the issues in 
connection with capital and surplus 
relief proposals for life insurers.  At 
this time, those other groups and 
committees have been evaluating 
the various proposals.  For instance, 
at the NAIC Summer 2009 National 
Meeting, the Life Insurance and 
Annuities (A) Committee adopted 
several recommendations made by 
the Life and Health Actuarial Task 
Force related to the capital and 
surplus relief proposals. 

NEW YORK INSURANCE 
DEPARTMENT ("NYID") PUBLIC 
HEARINGS ON SUITABILITY OF 
LIFE INSURANCE AND 
ANNUITIES SALES 

The NYID is holding public hearings 
to gather information about life 
insurance and annuity sales 
transactions from the public, 
consumer groups, industry 
representatives, expert witnesses 
and other interested parties.  The 
aim is to determine whether new 
oversight or regulations are required 
to protect consumers in purchases 
of life insurance and annuity 
contracts as those products have 
become increasingly complex.  The 
hearings will focus on “suitability” - 
whether a particular product is right 
for an individual consumer.  Unlike 
the NAIC's Suitability in Annuity 
Transactions Model Regulation and 
the 30 states with some form of 
suitability regulation, New York does 
not currently have a regulation or 
statute specifically banning 
unsuitable sales. 

REGULATION OF EQUITY 
INDEXED ANNUITIES 

On 21 July 2009 the US Court of 
Appeals for the District of Columbia 
Circuit ordered the Securities and 
Exchange Commission ("SEC") to 
reconsider its rule classifying equity 
indexed annuities ("EIA") as 
securities.  SEC had sought to 
regulate EIA under the rule that was 
to go into effect in 2011.  SEC must 
now conduct further analysis to 
determine whether EIA should be 
subjected to federal regulatory 
oversight, especially in light of the 
existing system of state-based 
regulation of EIA, and is expected to 
continue to pursue federal 
regulation of EIA by undertaking the 
court-mandated analysis. 
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NEW YORK'S REVISED 
PROPOSED COMPENSATION 
DISCLOSURE REQUIREMENTS 
FOR INSURANCE PRODUCERS 

On 8 July 2009, NYID introduced a 
revised version of its proposed 
"Producer Compensation 
Transparency" regulation for the 
disclosure of insurance producers' 
compensation, which was originally 
introduced in January.  The revised 
draft would require agents and 
brokers to disclose to clients 
whether as insurance producers 
they represent the purchaser or the 
insurer for the sale and whether the 
producers will receive compensation 
from insurers (including if 
compensation varies between 
insurers).  In addition, agents and 
brokers will have to notify customers 
that they may obtain detailed 
information about the producer's 
expected source and amount of 
compensation at any time during the 
parties' relationship and must also 
disclose alternative quotes obtained 
or considered.  

STATES INSURANCE 
REGULATORS SIGN 
AGREEMENTS WITH FOREIGN 
REGULATORS 

In July, NYID entered into co-
operation agreements or 
memoranda of understanding with 
insurance regulators in Japan, 
China and Thailand.  These 
agreements establish a formal basis 
for co-operation and co-ordination 
between NYID and those regulators 
and provide for, among other things, 
exchange of information relevant to 
each authority’s supervisory and 
regulatory responsibilities.  NYID 
has such agreements with 
regulators in the UK, Germany, 
Bermuda, France, Taiwan and 
Macau.  Similarly, in June, Florida's 
Office of Insurance Regulation 
announced a memorandum of 
understanding with Germany's 
BaFin, under which the regulators 
have agreed to request assistance 
from each other for verification, 
investigation and examination of 
issues related to companies 
regulated by either regulator. 

NYID ISSUES CIRCULAR LETTER 
REGARDING "COMPLIANCE 
WITH THE FEDERAL BANK 
SECRECY ACT, FOREIGN 
CORRUPT PRACTICES ACT, AND 
OFFICE OF FOREIGN ASSETS 
CONTROL REQUIREMENTS" 

On 1 July 2009, NYID issued a 
circular letter reminding New York 
licensees to ensure that they comply 
with federal requirements for 
preventing such practices as money 
laundering and other illegal 
international transactions.  The letter 
describes federal requirements 
under the Federal Bank Secrecy 
Act, the Foreign Corrupt Practices 
Act and the Office of Foreign Assets 
Control and reminds licensees to 
assess their business models to 
ensure compliance with these laws.  
Although enforcement of these laws 
rests with federal regulators, NYID 
may inquire about policies and 
processes that licensees have in 
place to satisfy the federal 
requirements in future examinations 
of licensees. �  
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FEDERAL COURT OF JUSTICE 
PROHIBITS THE USE OF 
CUSTOMER DATA BY AN AGENT 
AFTER TERMINATION OF 
AGENCY AGREEMENT  

The court held that, in principle, 
insurance agents and their 
employees must not use customer 
data regarding the insureds for their 
own purposes after termination of 
the agency agreement.  In this case 
an insurer terminated the agency 
agreement with one of its agents.  
The agent's son, who had 
apparently acted as a sub agent, 
continued to use the customer data 
after termination of the agency 
agreement when he started working 
as an insurance broker.  He 
contacted the insureds of the 
claimant and tried to sell them new 
insurance contracts with another 
insurer.  The Federal Court of 
Justice held that an insurance agent 
may only use such data that he 
remembers, or can access via 
publicly available sources and 
hence confirmed its view taken in its 
decision of 28 January 1993.  The 
court did not follow the defendant's 
position that he was entitled to use 
the data because he had acquired 
these customers for the insurer. 

Federal Court of Justice 

26 February 2009  

A LIQUIDATOR IS ALLOWED TO 
RELEASE ENTITLEMENTS TO 
BENEFITS AGAINST AN 
INDEMNITY INSURER OUT OF 
THE MATTER OF INSOLVENCY   

In its decision of 2 April 2009 the 
Federal Court of Justice held that in 
the case of the insolvency of an 
insured, a liquidator can minimise 
his risk of litigation by releasing the 
claim against the liability insurer 
from the estate in favour of the 
aggrieved party.  The court 
accepted that the liquidator has an 
interest to avoid litigation by 
deciding that after such release the 
liquidator is not the correct 
respondent anymore.  The Federal 
Court of Justice found that the 
provision in the general terms and 
conditions for liability insurance 
prohibiting a transfer of the claim 
against the insurer does not apply to 
the release of the claim by the 
liquidator.  

Federal Court of Justice 

2 April 2009 �  
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Germany - Regulatory and Legislative Developments 

D&O-INSURANCE: ACT ON THE 
APPROPRIATENESS OF 
MANAGEMENT BOARD 
REMUNERATION INTRODUCES A 
DEDUCTIBLE FOR BOARD 
MEMBERS  

On 18 June 2009, the German 
Federal Parliament passed the Act 
on the Appropriateness of 
Management Board Remuneration 
(Gesetz zur Angemessenheit der 
Vorstandsvergütung - VorstAG).  
The aim of this new law is to 
counteract excesses in managers' 
salaries.  Variable remuneration 
components must be designed to 
support a long-term and sustainable 
remuneration policy.  In addition, the 
Act contains a provision which 
obligates companies to agree a 
deductible when purchasing 
insurance to protect board members 
against job-related risks.  This 
deductible must amount to at least 
10% of the damage up to at least 
one and a half times the fixed 
annual income of the board member 
(section. 93 paragraph. 2 sentence 
3 of the German Stock Corporation 
Act (Aktiengesetz - AktG) as 
amended).  A transition period 
applies for existing insurance 
policies, which must be amended by 
1 July 2010.  If a company has 
undertaken to provide a board 
member with insurance without a 
deductible, it may fulfil this obligation 
for the term of the respective 
management contract (not 
exceeding five years) (see section. 
23 of the Introductory Act to the 
German Stock Corporation Act).  
The Act on the Appropriateness of 
Management Board Remuneration 
came into effect on the day after its 
promulgation by the Federal 
President, that is, 5 August 2009. 

The implementation of a deductible 
raises many questions which cannot 
be answered, or at least not 
satisfactorily, by studying the 
wording of the law or the respective 
explanatory memorandum.  To start 
with, the scope of application is 
unclear.  For example, the wording 

of the law does not explicitly state 
whether the deductible applies only 
to liability claims asserted by the 
company or must be extended to 
claims asserted by third parties; 
whether the Act is restricted to the 
company which purchases the 
insurance or whether it applies to 
co-insured managers of its 
subsidiaries (for example, a limited 
liability company) as well; or 
whether the deductible applies only 
to D&O insurance or also to other 
insurance purchased for board 
members. On top of that, the Act 
contains no indication of how the 
concept of the deductible is to be 
implemented in insurance policies.  
It is unclear, inter alia, whether the 
deductible must be included as a 
mandatory part of the insurance 
contract itself (instead of only being 
incorporated in the management 
contract) and whether it is to be 
applied to all benefits paid by the 
insurer, that is, also to the 
reimbursement of legal costs.  Due 
to the fact that the legislator did not 
take into consideration the "claims 
made principle" which is used in 
D&O insurance, it remains unclear 
whether any breaches of duty which 
give rise to liability lead to a 
deductible even if they occurred 
before the adoption of the new Act. 

Finally, it remains unclear whether a 
board member is permitted to 
purchase insurance against the 
deductible.  Since such insurance 
against the deductible could 
counteract the disciplinary effect 
which the Act on the 
Appropriateness of Management 
Board Remuneration is aiming for, it 
is currently being discussed whether 
the Act could be deemed to include 
an unwritten prohibition to purchase 
insurance against the deductible.  
However, at present this deliberation 
is predominantly being rejected, 
albeit without any detailed 
clarification.  Consequently, it can 
be assumed that board members 
have the option of responding to the 
new Act by purchasing insurance 
against the deductible. 

FIRST WORLDWIDE 
MULTILATERAL CONVENTION 
OF INSURANCE SUPERVISORS 

On 25 June 2009, the Federal 
Financial Supervision Authority 
("BaFin"), the Bermuda Monetary 
Authority and the Financial 
Supervisory Commission of Chinese 
Taipei became the first signatories 
to the Multilateral Memorandum of 
Understanding ("MMoU") of the 
International Association of 
Insurance Supervisors ("IAIS").  The 
MMoU is a framework for the co-
operation of insurance supervisory 
authorities.  The MMoU applies to 
insurers and reinsurers and 
insurance groups and provides for 
the exchange of information 
between the signatories and sets 
minimum standards regarding the 
confidentiality of such data. 
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NEW STATUTE ON CONSUMERS' 
REVOCATION OF CONTRACT 

Germany has implemented EU 
consumer credit directive 
2008/48/EC.  According to the new 
law, which comes into force on 11 
June 2010, consumers will not be 
bound to any additional services into 
which they have entered, in direct 
connection with a loan agreement, if 
the consumer validly withdraws from 
the latter.  This new law is relevant 
for the insurance industry because 
consumers will be able to withdraw 
from any contracts that have a direct 
causal connection to the loan 
agreement.  First comments have 
assumed this also for insurance 
contracts such as loan protection 
insurances concluded in context 
with the loan agreement.  Such 
insurance contracts can hence be 
withdrawn if a consumer withdraws 
validly from a loan agreement. 

CONSOLIDATION OF THE 
FINANCIAL MARKET AND 
INSURANCE SUPERVISION 

On 1 August 2009 most of the 
provisions of the Act on the 
Consolidation of the Financial 
Market and Insurance Supervision 
came into force.  The new law aims 
at improving the supervision of 
insurance undertakings in order to 
enable the German Federal 
Financial Supervisory Authority 
("BaFin") to respond quickly and 
efficiently.  The provisions extend 
and deepen the supervisory 
competences of the supervisory 
authority.  In particular, the 
supervisory authority's competences 
are extended in cases of insufficient 
professional or personal qualification 
of members of the supervisory 
board.  Also, according to the new 
law former members of the board of 
directors are not in every case 
permitted to become member of the 
supervisory board.  In order to 
improve the information of the 
supervisory authority, the new law 
further introduces an obligation to 
disclose certain information such as 
the concentration of risks.  In sum, 
the new Act extends supervisory 
authority's competences and 
imposes new duties on the 
insurance industry. �  
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CONVENTIONAL SUBROGATION 
DOES NOT REQUIRE INSURER'S 
PAYMENT TO RESULT FROM 
CONTRACTUAL OBLIGATION 

Goods were stolen en route to a 
buyer.  The manufacturer and 
sender of the goods was 
indemnified by its insurer for the 
theft of the transported goods.  The 
insurer brought an action against the 
transporter of the goods, based on 
its conventional rights to be 
subrogated in the indemnified 
insured's rights and actions against 
third parties.  The Court of Appeal 
dismissed the claim and ruled that 
the insurer had to show that he was 
contractually bound to make 
payments under the insurance 
policy.  The Supreme Court 
quashed this decision and ruled 
that, under Article 1250 of the 
French Civil Code, the validity of the 
conventional subrogation of an 
insurer in the rights of an 
indemnified insured does not require 
the payment made by the insurer to 
be the result of a contractual 
obligation to pay - the conventional 
subrogation merely results from the 
insured's express will to subrogate, 
expressed before or at the same 
time he receives the payment from 
the insurer. 

Cour de Cassation, Com.,  

16 June 2009 

LEADING INSURER PRESUMED 
TO HAVE A GENERAL MANDATE 
TO ACT ON BEHALF OF ITS CO-
INSURERS 

Goods were damaged during their 
international transportation.  The 
buyer therefore refused the delivery.  
The leading insurer of the shipping 
agent compensated the buyer then 
brought, on behalf of itself and its 
co-insurers, a recourse action 
against one of the carriers who had 
been directly responsible for the 
damage and against the latter's 
insurer.  As a defence, the carrier's 
insurer alleged that the claimant 
insurer did not prove that it had a 
special mandate to act on behalf of 
the other co-insurers.  The Supreme 
Court ruled that the Court of Appeal 
lawfully dismissed this defence and 
stated that the leading insurer is 
presumed to have a general 
mandate of representation from its 
co-insurers if none of its co-insurers 
challenge the existence of such 
mandate.  The payment made by 
the leading insurer on behalf of the 
co-insurers was therefore sufficient 
to establish that it had been vested 
with a general mandate of 
representation, since these co-
insurers did not deny the existence 
of such mandate. 

Cour de cassation, Civ. 2, 

28 May 2009 

NON-COMPLIANCE WITH THE 
REQUIREMENT OF 
SPECIALISATION DOES NOT 
NULLIFY CONTRACTS 

According to Article L. 322-2-2 of the 
French Insurance Code, insurers 
cannot carry out any other 
operations - like banking - than 
insurance, except on a limited basis 
compared to their main business.  In 
the present case, a bank which had 
granted a real-estate loan assigned 
resulting receivables to an insurance 
company.  One of the debtors went 
into bankruptcy and was liquidated.  
The bank, although it had already 
assigned the receivables, declared 
them in the insolvency proceedings 
then assigned them to another 
party.  The first assignee insurer 
brought a legal action against the 
bank and asked the enforcement of 
its rights arising from the first 
assignment.  As a defence, the bank 
claimed that the said assignment 
was void because the insurer did not 
comply with its obligation of 
specialisation as an insurer.  
According to the Supreme Court's 
ruling, the non-compliance of the 
insurer with its obligation of 
specialisation arising from Article L. 
322-2-2 does not render the contract 
void and the insurer was therefore 
entitled to bring an action to protect 
its rights arising from the 
assignment. 

Cour de Cassation, Com., 

7 April 2009  
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EXCLUSION CLAUSES MUST BE 
EXPRESS AND LIMITED 

Pursuant to Article L113-1 of the 
French Insurance Code as applied 
by French courts, exclusion clauses 
are not enforceable if they are not 
express and limited in a way that 
enables the insured to know the 
exact extent of coverage.  In the 
present case, an individual took out 
loans and related insurance 
coverage for the risks of death, 
disablement and invalidity.  She 
then suffered from severe 
depression and was put on medical 
leave.  The insurer denied coverage 
and argued that a clause in the 
insurance contract excluded 
coverage for "mental disturbance".  
The Court of Appeal accepted this 
argument and ruled that "mental 
disturbance" is an unequivocal term 
commonly used to describe mental 
illness as opposed to physiological 
damage.  The Supreme Court 
quashed the Court of Appeal's 
decision and ruled that the exclusion 
clause was not limited, as it 
generally excluded mental 
disturbance without any precision.  

Cour de Cassation, Civ. 2,  

2 April 2009 �  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Jean-Baptiste Pessey  
jean-baptiste.pessey@lovells.com 
T +33 (1) 5367 1815 

Sebastien Gros  
sebastien.gros@lovells.com 
T +33 (1) 5367 1623  



Lovells  Global Insurance & Reinsurance Bulletin September 2009 Issue 83 18 

Spain - Recent Cases Spain - Regulatory 
and Legislative 
Developments 

UNDERINSURANCE AND 
APPLICATION OF AVERAGE 
PRINCIPLE 

Article 30 of the Spanish Insurance 
Contract Act sets out an "average 
rule" which states that if at the time 
of a loss the sum for which the 
interest is insured, is less than the 
actual value of the interest the 
insurer must pay an average value, 
i.e. the proportion of the interest that 
is covered by the insured sum.  In 
the case analysed by the Supreme 
Court, the insured had stock which 
had a higher value than that for 
which it was insured.  The intent of 
the insured was that 100% of the 
loss that could be suffered in 
respect of the goods would be 
covered by the policy up to the 
policy limits.  Bearing in mind that 
this was accepted by the insurer, the 
Supreme Court held that in view of 
both parties accepting the removal 
of the average rule, the insurer was 
obliged to pay the damage caused 
to the goods up to the limit of the 
policy. 

Spanish Supreme Court 

Civil Division 

20 April 2009 

SUM INSURED AND LIMITATIVE 
CLAUSES 

The Supreme Court has ruled that 
the clauses which define the risk 
covered ("cláusulas delimitadoras") 
are clauses that specify the object of 
the contract, establishing when the 
insured has the right of being 
indemnified, as well as the clauses 
that establish the indemnity limits 
and the sum insured.  Those 
clauses are different from the 
clauses that limit the rights of the 
insured ("cláusulas limitativas") once 
the object of the insurance contract 
has been defined.  Consequently, 
the clause which establishes the 
sum insured is not subject to the 
same requirements than the 
limitative clauses to be valid, that is, 
it is not necessary that it is 
highlighted in the policy nor must be 
specifically accepted by the 
policyholder.  

Spanish Supreme Court 

Civil Division 

7 May 2009 

 

PROFESSIONAL LIABILITY AND 
ASSESSMENT OF DAMAGES 

A "Procurador" did not provide a first 
instance judgement to a lawyer and 
it was consequently not possible to 
appeal against that judgement.  The 
Civil Section of the Supreme Court 
held that the pecuniary damage 
caused by a law professional must 
be valued by taking into account the 
expectations of the client of 
obtaining a favourable judgement 
issued by the Court of Appeal.  It is 
necessary to assess the possibility 
of success of the civil action or 
appeal in order to determine the 
pecuniary damage suffered by the 
client as a consequence of the loss 
of procedural expectations.  

Spanish Supreme Court 

Civil Division 

12 May 2009 �  

QUALIFYING HOLDINGS IN 
INSURANCE UNDERTAKINGS 

On 29 June 2009 approval was 
given to Law 5/2009, which 
implements Directive 2007/44/EC 
and reforms Law 24/1988 on Stocks 
Market, Law 26/1988 on Credit 
Institutions and the Consolidated Act 
on Ordination and Supervision of 
Private Insurance, concerning the 
qualifying holdings regime in credit 
entities, investment services 
companies and insurance 
undertakings.  This Act also 
modifies the qualifying holdings 
regime in insurance brokerage 
companies. 

Law 5/2009 

29 June 2009 �  
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Latin America - Regulatory and Legislative Developm ents 
 

FASECOLDA RESUME 
FINANCIAL REFORM ASPECTS 
IN INSURANCE SECTOR 

Regarding the new financial reform, 
known as Law 1328 dated 15 July 
2009, the Colombian Association of 
Insurers, FASECOLDA, has 
specified those new aspects which 
will affect the insurance sector as 
follows: 

·  The Government is authorised to 
establish a system to allow 
insurers to cover the risk of the 
possible increment which could 
take place in life annuity 
pensions. 

·  The Government shall be 
entitled to regulate the terms and 
conditions on disability and life 
insurance contract. 

·  Colombians are entitled to 
contract insurance products in 
other countries, with the 
exception of obligatory insurance 
or those where the State 
participates.  This measure 
provides liberalisation in the 
insurance Colombian market. 

·  Insurers are authorised to 
administrate the life annuities of 
the people with no old age 
pension, which amount will not 
exceed the minimum salary. 

·  The National Government shall 
define the terms and conditions 
of a Unique Insurance Register. 

·  Insurers are prohibited to offer 
funeral insurance, whose 
payments cannot be in kind. 

FASECOLDA has stated to the 
Republic President that this last 
aspect of the new law is 
unconstitutional because any other 
commercial company or co-
operative could offer funeral 
insurance services, breaking the 
free competition principle and the 
prohibition of payments-in-kind was 
inappropriate. 

FASECOLDA announcement 

23 July 2009  

NEW CODE OF PROFESSIONAL 
ETHIC FOR SUSEP EMPLOYEES 
IN BRAZIL 

The SUSEP (Brazilian Insurance 
Authority) has approved a new code 
of professional ethics and an 
Internal Regime of its Commission 
of Public Ethics, which have to be 
fulfilled by all their employees and 
any person linked to them.  Breach 
of the new ethical code could, 
amongst other things, entail ethical 
censure, exoneration of the charge 
or exemption from trust. 

SUSEP announcement 

29 May 2009  

 

CNSEG LAUNCHES THE 
NATIONAL REGISTER OF 
LOSSES IN BRAZIL 

The Brazilian Confederation of 
Insurers ("CNSEG") has launched 
the National Register of Losses 
("RNS") which substitutes the 
previous National Life Register.  
This measure is intended to fight 
against fraud in life, personal 
accidents and private previsions 
classes.  

Announcement made by the 
Qualification Centre of Insurance 
Brokers ("QCCS") 

20 June 2009 �  
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China - Regulatory and Legislative Developments 
 

CIRCULAR ON POLICY-
ORIENTED AGRICULTURAL 
INSURANCE BUSINESS 
PUBLISHED TO ENCOURAGE 
MARKET DEVELOPMENT  

The recent circular issued by the 
China Insurance Regulatory 
Commission ("CIRC") provides that 
insurance companies writing 
agricultural insurance business 
subsidised by public funding must 
have well-established rural 
insurance service networks, stable 
agricultural reinsurance and 
catastrophe risk prevention 
arrangements, and a solvency ratio 
of over 100% throughout the 
previous year.  Insurance 
companies seeking to write 
subsidised agricultural insurance 
business covering crop and 
livestock losses must first submit 
underwriting and claims settlement 
policies together with proposed 
plans for ceding business to 
reinsurers to the CIRC or its local 
counterpart.   

GOVERNMENT SUBSIDIES FOR 
DEVELOPING THE FORESTRY 
INSURANCE MARKET   

The People's Bank of China, 
Ministry of Finance, China Banking 
Regulatory Commission, CIRC and 
State Forestry Administration jointly 
released the Guidelines on 
Providing Financial Services for 
Forestry Development on 26 May 
2009.  Forestry insurance, covering 
risks to timber resources, will be 
regulated as a type of policy-
oriented agricultural insurance with 
the Government subsidising at least 
55% of premiums through the 
Ministry of Finance.  According to 
current estimates around two 
percent of China's timber resources 
are insured.  Insurance institutions 
writing forestry insurance business 
are encouraged to contract for 
excess of loss reinsurance to 
improve risk management.   

CIRC STRENGTHENS 
CONSUMER NOTICE 
OBLIGATIONS FOR PERSONAL 
INSURANCE COMPANIES  

The Circular on Improving 
Notification to Insureds (effective 1 
October 2009) requires life and 
health insurance companies to 
provide a notification form to each 
insured before executing a policy.  
The notification form should 
expressly state the insured's rights 
under Chinese law.  Insurance 
agents also have an obligation to 
remind the insured of her/his rights: 
for example, the insured has a 10 
day "trial period" within which she/he 
may rescind the insurance contract 
without penalty.  Insurance 
companies are obliged to verify the 
authenticity of the insured's 
signature and file the notification 
forms with the CIRC.  The circular 
includes a sample standard form 
letter, and a detailed list of 
notification obligations 
corresponding to various types of 
personal insurance products.   

DRAFT REVISIONS ON 
REGULATING INSURANCE 
ASSET ASSESSMENT 
INSTITUTIONS  

The draft was published in July and 
would revise the Provisions on the 
Administration of Insurance 
Assessment Institutions issued by 
the CIRC on 16 November 2001 and 
proposes changes in a variety of 
areas, including increasing the 
minimum registered capital for 
establishing an assessment 
company to RMB 2 million, 
increasing mandatory levels of 
professional liability insurance, and 
implementing more stringent 
qualifications for senior managers 
and rules for business management. 

CLARIFICATIONS ON UPDATING 
PERSONAL INSURANCE 
PRODUCTS TO COMPLY WITH 
THE REVISED INSURANCE LAW   

A CIRC circular published on 
23 June 2009 clarifies that 
previously approved personal 
insurance products must be re-
examined for compliance with the 
revised Insurance Law and, 
depending on the changes 
necessary, new approval or record 
filing will be required before its 
effective date of 1 October 2009.  
Changes to the scope of coverage, 
product type and pricing methods of 
an insurance policy will necessitate 
a reapplication for approval, 
including:  

·  an explanation of the difference 
between the original and revised 
policy 

·  an opinion from the insurance 
company's chief actuary 

·  an opinion from the insurance 
company's in-house counsel.   

DRAFT REVISIONS TO THE 
ADMINISTRATIVE RULES FOR 
INSURANCE COMPANIES  

The draft would take effect in 2009 
and proposes revising currently 
effective regulations published in 
2004 governing the establishment 
and operation of insurance 
companies.  Proposed changes to 
the regulations include:  

·  requiring newly approved 
insurance companies to file an 
additional application including 
operational information before 
opening for business 

·  changing the registered capital 
requirements relating to opening 
branch offices 

·  requiring CIRC approval of all 
shareholding changes of five 
percent or more (previously the 
threshold for requiring regulatory 
approval was 10%).   
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Continued… 
 

DRAFT REVISIONS ON 
REGULATING INSURANCE 
AGENTS  

The draft Rules on Supervising 
Insurance Agencies (scheduled to 
take effect on 1 October 2009) 
proposes revising currently effective 
rules published in 2004 governing 
the establishment and operations of 
insurance agencies.  Proposed 
changes include:  

·  more stringent rules on 
registered capital 

·  a requirement that officials in 
insurance companies receive 
shareholder approval prior to 
becoming stakeholders in an 
insurance agency 

·  simplifying the process for 
establishing branches 

·  stricter requirements for 
insurance agencies to maintain 
adequate professional indemnity 
insurance.   

DRAFT REGULATIONS ON 
PUNISHING INSURANCE 
INTERMEDIARIES ENGAGING IN 
ILLEGAL ACTIVITIES  

The Draft Measures for Punishing 
Illegal Activities by Insurance 
Intermediaries (scheduled to take 
effect on 1 October 2009) would 
apply to insurance agents, brokers 
and asset assessment institutions.  
Penalties would include fines of up 
to RMB 300,000 and cancellation of 
operating licences.  Under the draft 
measures, insurance companies are 
responsible for implementing a 
supervisory system over their 
intermediaries and must report 
illegal activities such as commercial 
bribery to the Public Security Bureau 
and other relevant authorities.   

 

DRAFT REVISIONS ON 
REGULATING INSURANCE 
BROKERS  

The draft Rules on Supervising 
Insurance Brokerages (scheduled to 
take effect on 1 October 2009) 
proposes revising currently effective 
rules published in 2004 governing 
the establishment and operations of 
insurance brokers.  Proposed 
changes include: 

·  increasing the minimum required 
registered capital to RMB 1 
million 

·  a requirement that officials in 
insurance companies receive 
shareholder approval prior to 
becoming stakeholders in an 
insurance agency 

·  simplifying the process for 
establishing branches 

·  stricter requirements for 
agencies to maintain adequate 
professional indemnity insurance 

·  eliminating the requirement of 
CIRC approval for changes in 
shareholding structure (though 
brokerages would still be 
required to notify the CIRC of 
such changes).   

INSURANCE COMPANIES 
ENCOURAGED TO DEVELOP 
COMPREHENSIVE HEALTH AND 
MEDICAL INSURANCE 
PRODUCTS  

The Opinion on Improving Systemic 
Medical Insurance Coverage 
(published 27 May 2009) 
encourages insurance companies to 
develop medical insurance, illness 
insurance, and disability insurance 
to provide comprehensive coverage 
for individuals.  Insurance 
companies are also encouraged to 
develop medical malpractice 
insurance for doctors and medical 
institutions to reduce risks to 
individuals and disputes arising from 
malpractice claims.   

INSURANCE COMPANIES 
ENCOURAGED TO INNOVATE IN 
OFFERING CONSUMER LOAN 
GUARANTEE INSURANCE 

Under the Circular on Promoting 
Development of Consumer Loan 
Guarantee Insurance for 
Automobiles (published 27 May 
2009) property insurance companies 
are encouraged to develop new 
methods of co-operating with 
automotive producers, distributors, 
and banks to stimulate consumer 
demand.  �  
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Insurance and Reinsurance Planner 
 

Everyone in the insurance and 
reinsurance market will know that the 
number of insurance and reinsurance 
related events is huge and that it is 
difficult to keep track of training and 
information gathering opportunities.  
The aim of the Insurance and 
Reinsurance Planner is to provide a 
one-stop source of information on 
forthcoming major international 
insurance and reinsurance conferences, 
seminars and symposia around the 
world.   

The Planner is a valuable notice board 
for the international insurance and 
reinsurance community, providing 
information on what is taking place, 
when and where.   

It is available online (entirely free of 
charge) at 
www.reinsuranceevents.com  where it 
is possible to search for events and 
courses by date, country or organisation 
and drop those you are interested in 
attending into your electronic diary.  
You can also use the online form to 
submit events which can be viewed 
online.  
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