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Dear Consultee

CONSULTATION - PARTIAL REGULATORY IMPACT ASSESSMENT ON A PROPOSED
BILL TO REVERSE HOUSE OF LORDS JUDGMENT IN Johnston v NEI International
Combustion Ltd

Introduction

The purpose of this letter is to invite you to provide information by 4 April 2008 to enable us
to complete the attached partial Regulatory Impact Assessment. As you may be aware, the
Scottish Government announced on 29 November 2007 its intention to introduce a Bill which
will ensure that the House of Lords (HolL) Judgment in Johnston v NEI International
Combustion Ltd published on 17 October 2007 does not have effect in Scotland. Kenny
MacAskill, Cabinet Secretary for Justice, made a further announcement to Parliament on

13 December 2007 that, subject to Parliamentary timetabling, he expects to introduce a Bill
before the summer recess. A final Regulatory Impact Assessment will be published when
the Bill is introduced to Parliament.

Background

The Hol Judgment ruled that asymptomatic pleural plaques do not give rise to a cause of
action under the law of damages. This Judgment is not binding in Scotland, but is highly
persuasive and has already been cited in a Court of Session case.

The believes that people who were negligently exposed to asbestos and who go on to
develop pleural plaques should continue to be able to raise an action for damages in
Scotland. It proposes to enable them to do so by bringing forward a Bill to this effect. ltis
possible that the courts might look to the HoL Judgment in Johnston as authority in relation
to claims in respect of other asymptomatic asbestos-related conditions.
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Scottish Ministers do not wish this to happen and intend that the Bill which is introduced to
Parliament will make clear that asymptomatic pleural thickening and asymptomatic
asbestosis, when caused by negligent exposure to asbestos, continue to give rise to a claim
for damages in Scotland.

Consultation Period

The consultation period is shorter than the standard 12 weeks because of the need to be
ready to introduce the Bill.

Responding to the Consultation

Annex A provides details on responding to this consultation. Please ensure that Annex B,
the Respondent Information Form, is completed and returned with your response. Further
information on the Scottish Government consultation process is contained in Annex C. If you

are aware of anyone not on the copy list at Annex D who would be interested in this
consultation, it would be appreciated if you would draw it to their attention.

Thank you for taking the time to respond fo the consultation on this partial Regulatory Impact
Assessment.

Yours sincerely

~ .
Nt X—\(,__,“(_:>:~\.

Mrs Anne Hampson
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ANNEX A

CONSULTATION - A PARTIAL REGULATORY IMPACT ASSESSMENT ON PROPOSED
We are inviting written responses to this consultation paper by 4 April 2008 We would be

BILL TO REVERSE HOUSE OF LORDS JUDGMENT IN Johnston v NEI International

Combustion Ltd
Responding to this consultation paper

you are responding to as this will aid our analysis of the responses received.

Please send your response to: Anne.Hampson@scotland.gsi.gov.uk

grateful if you would clearly indicate in your response which parts of the consultation paper

or

Anne Hampson
Civil and International Justice Directorate
Civil Justice, Law Reform and International Division

Law Reform Branch
Area 2 West
St Andrew's House
Edinburgh
EH1 3DG
If you have any queries contact Anne Hampson on 0131 244 2442
This consultation, and all other Scottish Government consultation exercises, can be viewed
online on the consultation web pages of the Scottish Government website at
hitp://www.scotland.gov.uk/consultations. You can telephone Freephone 0800 77 1234 to
find out where your nearest public internet access point is.

The Scottish Government now has an email alert system for consultations (SEconsult:
http://www.scotland.gov.uk/consultations/seconsult.aspx). This system allows stakeholder
individuals and organisations to register and receive a weekly email containing details of all
new consultations (including web links). SEconsult complements, but in no way replaces SE

distribution lists, and is designed to allow stakeholders to keep up to date with all SE
consultation activity, and therefore be alerted at the earliest opportunity to those of most

interest. We would encourage you to register.
Handling your response
We need to know how you wish your response to be handled and, in particular, whether you

are happy for your response to be made public. Please complete and return the
Respondent Information Form attached to Annex B of this letter as this will ensure that we
treat your response appropriately. If you ask for your response not to be published we will

regard it as confidential, and we will treat it accordingly.
the Freedom of Information (Scotland) Act 2002 and would therefore have to consider any

All respondents should be aware that the Scottish Government is subject to the provisions of
request made to it under the Act for information relating to responses made to this
% ‘; ‘

consultation exercise.
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Next steps in the process

Where respondents have given permission for their response to be made public (see the
attached Respondent Information Form), these will be made available to the public in the
Scottish Government Library by 2 May 2008. We will check all responses where agreement
to make the response available to the public has been given for any potentially defamatory
material before logging them in the library. You can make arrangements to view responses
by contacting the SE Library on 0131 244 4552. Responses can be copied and sent to you,
but a charge may be made for this service.

What happens next?

Following the closing date, all responses will be analysed and considered along with any
other available evidence to help us complete a final Regulatory Impact Assessment on the
proposed legislation to reverse the HoL Judgment in Johnston v NEI International
Combustion Ltd. We aim to issue a summary of the consultation responses by mid-June

2008. The final Regulatory Impact Assessment will be published on
http://www scotiand.gov. uk/Topics/Business-Industry/support/better-requlation/partial-assessments/full

Comments and complaints

If you have any comments about how this consultation exercise has been conducted, please
send them to: Anne Hampson whose contact details are above.

St Andrew’s House, Regent Road, Edinburgh EH1 3DG {"‘} s
s A 4 G




ANNEX B.

RESPONDENT INFORMATION FORM: CONSULTATION - A PARTIAL REGULATORY
IMPACT ASSESSMENT ON PROPOSED PLEURAL PLAQUES DAMAGES
LEGISLATION

Please complete the details below and return it with your response. This will help ensure we
handle your response appropriately. Thank you for your help.

Name:

Postal Address:

1 ) Are you responding: (please tick one box)
(a) as an individual O go to Q2a/b and then Q4
(b) on behalf of a group/organisation [l go to Q3 and then Q4
INDIVIDUALS

2a.Do you agree to your response being made available to the public (in Scottish Government libral

Yes (go to 2b below O
No, not at all 0 We will treat your response as confidential

2b.Where confidentiality is not requested, we will make your response available to the public on
the following basis (please tick one of the following boxes)

Yes, make my response, name and address all available i}
Yes, make my response available, but not my name or address O
Yes, make my response and name available, but not my address [

ON BEHALF OF GROUPS OR ORGANISATIONS:

3.The name and address of your organisation will be made available to the public (in the Scottish
Executive library and/or on the Scottish Government website). Are you also content for your
response to be made available?

Yes O
No O We will treat your response as confidential

SHARING RESPONSES/FUTURE ENGAGEMENT
4.We will share your response internally with other Scottish Government policy teams who may be

addressing the issues you discuss. They may wish to contact you again in the future, but we
require your permission to do so. Are you content for the Scottish Government to contact

you again in the future in relation to this consultation response? 0
No [l
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ANNEX C
THE SCOTTISH GOVERNMENT CONSULTATION PROCESS -

Consultation is an essential and important aspect of Scottish Government working methods.
Given the wide-ranging areas of work of the Scottish Government, there are many varied
types of consultation. However, in general, Scottish Government consultation exercises aim
to provide opportunities for all those who wish to express their opinions on a proposed area
of work to do so in ways which will inform and enhance that work.

The Scottish Government encourages consultation that is thorough, effective and
appropriate to the issue under consideration and the nature of the target audience.
Consultation exercises take account of a wide range of factors, and no two exercises are
likely to be the same.

Typically Scottish Government consultations involve a written paper inviting answers to
specific questions or more general views about the material presented. Written papers are
distributed to organisations and individuals with an interest in the issue, and they are also
placed on the Scottish Government web site enabling a wider audience to access the paper
and submit their responses’. Consultation exercises may also involve seeking views in a
number of different ways, such as through public meetings, focus groups or questionnaire
exercises. Copies of all the written responses received to a consultation exercise (except
those where the individual or organisation requested confidentiality) are placed in the
Scottish Government library at Saughton House, Edinburgh (K Spur, Saughton House,
Broomhouse Drive, Edinburgh, EH11 3XD, telephone 0131 244 4565).

All Scottish Government consultation papers and related publications (e.g., analysis of
response reports) can be accessed at: Scottish Government consultations
(http://www.scotland.gov.uk/consultations).

The views and suggestions detailed in consultation responses are analysed and used as
part of the decision making process, along with a range of other available information and
evidence. Depending on the nature of the consultation exercise the responses received
may:

« indicate the need for policy development or review

* inform the development of a particular policy

* help decisions to be made between alternative policy proposals
* be used to finalise legislation before it is implemented

Final decisions on the issues under consideration will also take account of a range of other
factors, including other available information and research evidence.

While details of particular circumstances described in a response to a consultation
exercise may usefully inform the policy process, consultation exercises cannot
address individual concerns and comments, which should be directed to the relevant
public body.

1
hitp:/fwww.scotland.gov. ukfconsultations
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