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TITLE OF PROPOSAL

1. The proposal is to introduce legislation which will ensure that the House of
Lords (HoL) Judgment in Johnston v NEI International Combustion Ltd published on
17 October 2007' does not have effect in Scotland. The Judgment ruled that
asymptomatic pleural plaques do not give rise to a cause of action under the law of
damages. The proposal is the subject of this regulatory impact assessment (RIA)
because of its potential implications for the insurance industry, employers and
Government Departments. The assessment is ‘partial’ until consultation has been
carried out, and will then be published again, in final form, taking account of
comments received during consultation. ,

o2 As noted above, the Judgment was concerned with asymptomatic pleural

plaques. Ensuring that this condition continues to be actionable in Scotland will be
the primary intention of the legislation and is the main focus of this partial RIA.
However, as discussed in paragraphs 29 to 34, it is possible that the courts might
look to Johnston as authority in relation to claims in respect of other asymptomatic
asbestos-related conditions. Scottish Ministers do not wish this to happen and
intend that the Bill which is introduced to Parliament will make clear that
asymptomatic pleural thickening and asymptomatic asbestosis, when caused by
negligent exposure to asbestos, continue to give rise to a claim for damages in
Scotland. Information is requested in relation to the points raised in paragraphs 29
to 34. We will consider how best to present information received on these aspects in
the final RIA.

PURPOSE AND INTENDED EFFECT
Background

3. Pleural plagues:

e are small areas of scarring on the pleura (the membrane surrounding the lungs);

e are an indicator of exposure to asbestos in someone with an appropriate
occupational history;

e do not generally cause symptoms or disability;

e do not cause or develop into asbestos-related disease such as asbestosis or
mesothelioma; and

e signify greatly increased lifetime risk for developing mesothelioma and a small
but significantly increased risk of developing bronchial carcinoma.

4. Since the 1980s, claims have regularly been settled on the basis that pleural
plagues are an actionable injury. In 2004, insurers brought ten test cases before
Mr Justice Holland in the High Court in England and Wales. Mr Justice Holland gave
judgment in February 2005 in favour of the claimants but reduced the amount they
were able to claim. In seven cases the insurers appealed to the Court of Appeal in
England and Wales, which in 2006 reversed the decision of the High Court judge.
The Court of Appeal’s decision was subsequently appealed to the House of Lords.

! hitp://www.publications.parliament.uk/pa/ld200607/Idjudgmt/jd071017/johns-1.htm




5. The HoL Judgment in Johnston reversed over twenty years of precedent and
practice. The Judgment is not binding in Scotland, but is highly persuasive and has
already been cited in a Court of Session case’.

6. On 29 November 2007 the Scottish Government announced that it intends to
introduce a Bill to reverse the HoL Judgment in Scotland and that the provisions of
the Bill would take effect from the date of the Judgment®. Kenny MacAskill, Cabinet
Secretary for Justice in the Scottish Government, announced on 13 December 2007
that, subject to Parliamentary timetabling, he expects to introduce a Bill before the
summer recess. The UK Government have decided that it would not be appropriate
to legislate*.

7. Pleural plaques incidence is thought to be rising largely as a result of
asbestos exposure, most commonly associated with industries such as shipbuilding
and construction. However, they can only be detected on x-ray or CT (computed
tomography) scan so are usually diagnosed incidentally during the course of routine
medical investigations. There is no accurate record of how many cases are
diagnosed each year in Scotland. The long latency means that despite far better
controls on asbestos exposure and the elimination of asbestos imports, the rate is
still likely to be rising. If the number of cases of pleural plaques follows the same
pattern as mesothelioma deaths, then the numbers may peak during the period
2011-2015 (the current projected peak for mesothelioma). There is considerable
uncertainty associated with these projections (see also paragraph 25).

8. Latest available figures show that there are in the region of 200° actions
raised per year in relation to pleural plaques in Scotland. There is currently a build up
of around 630 cases because of the situation described in paragraph 4.
Approximately 250 of these cases are currently sisted (suspended) by the courts and
roughly 380 are backed up with solicitors.

Objective

9. The Scottish Government's objective is to ensure that the HoL Judgment does
not have effect in Scotland. It therefore proposes to legislate to ensure that pleural
plagques remain an actionable injury in Scots law, so that people who have been
negligently exposed to asbestos and are subsequently diagnosed with pleural
plaques may continue to be able to raise an action for damages (see also
paragraphs 29 to 34). The normal rules of jurisdiction and applicable law will apply in
cases with a cross-border dimension. As noted above, Ministers propose that the
provisions of the Bill would take effect from the date of the Judgment - 17 October
2007. This means that people whose cases have been sisted by the courts or are
backed up with solicitors pending the HolL Judgment will be covered by the
provisions of the Bill.

2 http:/www.scotcourts.gov.uk/opinions/2007CSOH 1 73.html

? Scottish Government News Release - http://www.scotland. gov.uk/News/Releases/2007/11/29102156
*http://www.publications.parliament.uk/pa/cm200607/cmhansrd/cm071029/text/71029w004 5. htm#0710303400
0624

> Figures provided by Thompsons Solicitors, who deal with approximately 90% of pleural plaques cases, and
extrapolated for Scotland




Rationale for government intervention

10.  Pleural plaques have been regarded as actionable for over twenty years.
They are part of the unintended and unwelcome consequences of our industrial
heritage. The HoL Judgment has raised serious concerns for people with pleural
plagues. Although plaques are not in themselves harmful they do give rise to anxiety
because they signify an increased risk of developing very serious illness as a resuilt
of exposure to asbestos. In areas associated with Scotland’s industrial past, people
with pleural plaques are living alongside friends who worked beside them and are
witnessing the terrible suffering of those who have contracted serious asbestos-
related conditions, including mesothelioma. This causes them terrible anxiety that
they will suffer the same fate. The Scottish Government believes that people who
have negligently been exposed to asbestos who are subsequently diagnosed with
pleural plaques should continue to be able to raise an action for damages as has
been the practice in Scotland for over twenty years.

11.  The Scottish Government acknowledges that, if it were to take no action,
people with pleural plagues would be able to raise an action for damages if they
develop a more serious asbestos related condition. However, such damages would
not compensate them for anxiety suffered following a diagnosis of pleural plaques.
Also, some people making a pleural plaques claim opt to receive provisional
damages; this means they can return to court if they develop a more serious
condition and the case can be dealt with quickly as liability will have been
established.

CONSULTATION

Within government

12.  The Justice and Communities Directorate of the Scottish Government, which
has policy responsibility for the law of damages, has consulted with the Enterprise,
Energy and Tourism Directorate which has responsibility for business liaison
including liaison with the financial services industry, the Finance Directorate of the
Scottish Government, the Chief Medical Officer for Scotland, and the Scottish Courts
Service. Informal discussions have also taken place with relevant UK Government
departments. [Note: to be completed following this consultation]

Public consultation

13.  Meetings have been held with asbestos groups and their representatives and
representatives of the insurance industry. This consultation will give these and other
interested parties an opportunity to air their views and provide relevant information.
Members of the Scottish Parliament expressed their views on the House of Lords
Judgment during a debate in Parliament in the name of Stuart McMillan MSP on
7 November 2007°. [Note: to be completed following this consultation]

¢ http/Awww.scottish.parliament. uk/business/official Reports/meetingsParliament/or-07/sor1 107-0 L htm




OPTIONS

Sectors & Groups affected

14.  Pleural plaques are particularly strongly associated with occupational
exposure to asbestos within the construction, steel and shipbuilding industries,
including the former nationalised industries. However, there is evidence from
occupational analyses of mesothelioma deaths that exposure may have occurred
across a fairly wide range of jobs in the past both within and outwith these sectors.
End users of asbestos products had substantial risks as well as those manufacturing
the products themselves. Within these sectors/jobs, the groups affected are
employers/former employers, insurers, and people with pleural plaques.

15.  Compulsory employers’ liability insurance was introduced in 1972. Where
claims pre-date that the impact will be on solvent employers. Responses to this
paper will help to estimate the likely impact on solvent employers.

16. The options are essentially to make provision in Scots law to ensure that the
HoL Judgment in Johnston does not have effect or not to do so.

Option 1: Do nothing

17.  This would mean that the HoL Judgment, regarded as highly persuasive by
Scottish courts, would almost certainly be followed in Scotland, so that claims in
respect of asymptomatic pleural plagues would be dismissed by the courts. This
option would not therefore achieve the Government’s policy that claims for this
condition should continue to be actionable in the Scottish courts.

Option 2: Legislate to reverse the HolL Judgment

18. The Government considers that the consequences of the HolL ruling are
unduly harsh for people with pleural plaques. It believes that legislation is needed to
address this problem, for the reasons set out above.

Benefits
Option 1: Do nothing

19. There would be no benefit to people with pleural plaques (now and in the
future) from this option. There would be benefit to relevant employers, former
employers and insurers, as they would no longer have to meet pleural plaques
claims in Scotland.

Option 2: Legislate to reverse the HolL Judgment

20. The benefit of legislating will be that the position of people with pleural
plaques in relation to damages will be as it was for over twenty years prior to the HoL
Judgment. Ministers place great importance on ensuring that people with the
condition should continue to be able to hold to account those who negligently
exposed them to asbestos.


















